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බⓗ㈨㔠ࡢ✲◊ࡿࡼ࡟ᡂᯝ࡛ࡿ࠶ㄽᩥ࡟ࢀࡑࡸ௜㝶ࢆࢱ࣮ࢹ✲◊ࡿࡍබ㛤ࡎࡽ࡞ࡳࡢ⪅✲◊ࠊࡋ௻ᴗ

࡚࠸࠾࡟ᅜࡀࢃࠋࡿ࠸࡚ࢀࡉ᥎㐍࡟ୡ⏺ⓗࡀ⟇1ᨻࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜ࡿࡍ࡟⬟ྍࢆ⏝฼άࡿࡼ࡟ᕷẸࡸ

ࡶ 2013 ᖺࡢ G8 ⛉Ꮫ኱⮧఍ྜࡿࡅ࠾࡟බⓗ㈨㔠ࢆᚓࡢࢱ࣮ࢹ✲◊ࡓඹ᭷ྜࡢ࡚࠸ࡘ࡟ពࢆዎᶵ࡚ࡋ࡜

࡟ຠ⋡ⓗࢆ✲◊Ꮫ⛉ࠊ࡚ࡗࡼ࡟᥎㐍ࡢࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜ࠋࡿ࠸࡚ࢀࡉ᥎㐍ࡀ⟇ᨻࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜

㐍ࠊ࡜ࡇࡿࡵ㔜」◊✲ࢆ㜵࡛࠸◊✲㛤Ⓨ㈝ࢆ⠇ῶࡢ✲◊ࠊ࡜ࡇࡿࡍ㏱᫂ᛶࡸ෌⌧ᛶࢆ㧗࡚ࡵ୙ṇࢆ㜵ࡄ

㐃ᦠࡢᏛᐁ⏘ࠊࡸ࡜ࡇࡿᚓࢆぢ▱࡞ࡓ᪂࡚ࡋྜ⤫ࢆࢱ࣮ࢹศ㔝␗ࡣ࡟ࡽࡉࠊ㛗ᮇಖᏑࢆᡂᯝ✲◊ࠊ࡜ࡇ

⑕ࡸ㑇ఏᏊ᝟ሗࡢ⪅ᝈࡣศ㔝࡛ࡢ་⒪ࡓࡲࠋ2ࡿ࠸࡚ࢀࡉᮇᚅࡶ࡜ࡇࡿࡍ๰ฟࢆࣥࣙࢩ࣮࣋ࣀ࢖࡚ࡗࡼ࡟

ࡽ▱࡛ࡲࢀࡇࠊࡋฟࡅࡘぢࢆ⑕౛ࡢ㢮ఝࡽ࠿་⒪ᶵ㛵ࡢᩘ「ࠊࡾࡼ࡟࡜ࡇࡿࡍඹ᭷ࢆᗋ᝟ሗ⮫ࡢ࡝࡞≦

࠿࡜ࡇ࠸࡞ᑡࡀᩘࡢ⪅ᝈ࡟≉ࡣ㞴⑓࣭ᮍデ᩿⑌ᝈࠋࡿ࠸࡚ࡗ࡞࡟⬟ྍࡀ࡜ࡇࡿࡍデ᩿ࢆ⑌ᝈ࠸࡞࠸࡚ࢀ

 ࠋ3ࡿ࠸࡚ࢀࡉᣦ᦬࡜ࡿ࠶⑌ᝈศ㔝࡛࠸ࡍࡸࡋ♧࡟ⓗ➃ࡶ᭱ࢆጾຊࡢࢢࣥࣜ࢔࢙ࢩࢱ࣮ࢹࠊࡽ
୍᪉ࠊ⌧ᐇࡢ◊✲⌧ሙࢆ┠࡟㌿ࠊ࡜ࡿࡌ᪥ᮏᅜෆࢆ⪅✲◊ࡢᑐ㇟ࢱ࣮ࢹࡓࡋ࡜බ㛤࡟㛵࣮ࢣࣥ࢔ࡿࡍ

࣮ࢹ✲◊ࡵࡓࡿ࠶ࡀᠱᛕ࡟ἲⓗྲྀᢅࡢࢱ࣮ࢹ✲◊ࠊ࡚ࡋ࡜ࡘ࡜ࡦࡢ㞀ቨࡢබ㛤ࢱ࣮ࢹ✲◊ࠊࡣㄪᰝ࡛ࢺ

ࢹ࡞⏤⮬ࡣ࡚࠸࠾࡟Ḣᕞጤဨ఍ࡓࡲࠋ4ࡿ࠸࡚ࢀࡽࡆᣲࡀ࡜ࡇ࠺ࡲࡋ࡛ࢇ㋃ࢆ㊊ࡢ஧ࡶ࡚ࡃࡓࡋබ㛤ࢆࢱ

ࢡ࣮࣡ࢳࢵࣃࡀἲⓗつᚊࡿࡍ㛵࡟ࢱ࣮ࢹࠊ࡚࠸࠾࡟⬦ᩥࡢὶ㏻㸦free flow of non-personal data㸧ࢱ࣮

㜼ᐖせࡢὶ㏻ࢱ࣮ࢹࡀ࡜ࡇࡿ࡞ࡃ୙☜ᐇᛶ㧗࡞ἲⓗ࡟㝿ࡿࡍ⏝άࢆࢱ࣮ࢹ࡛࠸㊬ࢆᅜࡾ࠾࡚ࡗ࡞࡟≦

ᅉ࡚ࡋ࡜ᣲࠋ5ࡿ࠸࡚ࢀࡽࡆ᫖௒ࠊࡣ࡚࠸࠾࡟◊✲ຓᡂᶵ㛵ࢆࢱ࣮ࢹࣥࣉ࣮࢜ࡶ᥎㐍ࠊࡀࡿ࠸࡚ࡋ◊✲⪅

ࡿࡍ㓄ศࢆ㈝✲◊ࠊ6ࡽ࠿࡜ࡇࡿ࠶࡛ࡢࡶࡿࡀࡓࡋ㞃ࡣࢱ࣮ࢹ࠺ᛮ࡜ࡔ኱஦␒୍࡚ࡋ࡜ᛶ≉ື⾜ࡢᮏ᮶ࡢ

ഃ࡜◊✲⌧ሙࡣ࡛࡜኱ࡃࡁព㆑ࡀ஋㞳ࡀ࡜ࡇࡿ࠸࡚ࡋᣦ᦬ࠋࡿ࠸࡚ࢀࡉ 
���� ἲⓗ⫼ᬒ�

ᚓࡋ⏝฼࡟᫬ྠࢆࢱ࣮ࢹ✲◊ࡌྠࡀ⪅ࡢᩘ「ࡃ࡞ࡀ᤼௚ᛶࡢ㈝ᾘࡾ࡞␗ࡣ࡜ࠖ≀᭷యࠕࡣࢱ࣮ࢹ✲◊

య⣔ࣥࢸࢡࢹࣥࣃࡿࡍ⏝᥇ࡀẸἲ඾ࡢ᪥ᮏࠊࡓࡲࠋ7ࡿ࠶ࡀṦᛶ≉ࡿ࡞␗ࡣ࡜㈈⏘ᶒࡢ⯡୍ࡢ௚࠺࠸࡜ࡿ

ุ⟇ᨻ࠺࠸࡜࠸࡞ࡲ㎸ࡾྲྀ࡟Ẹἲ඾࠿ࡋ㒊୍ࡢἲ㸧ࡢἲ㸦㈈ࡿࡍつᚊࢆ㈈࡜ࡶ࡜ࡶࠊࡣᶒἲ≀ࡿࡅ࠾࡟

➨ࠊࡣయ⣔≀ᶒἲࣥࢸࢡࢹࣥࣃࠋࡿ࠸࡚ࡋ࡜๓ᥦࢆ᩿ 1 ࡟ᇶᮏⓗ࡚ࡋ࡜ἲᙧᘧࡿࡍ⌧⾲ࢆᖐᒓ㛵ಀࠊ࡟

➨ࠊࡣయ⣔≀ᶒἲࣥࢸࢡࢹࣥࣃࠋ࠸࡞࠸࡚ࡋព⏝࠿ࡋᡤ᭷ᶒ㸧ࡢ࡚ࡋ࡜඾ᆺࡢࡑᶒ㸦≀ࡣ 2 ㄽࡢࡑࠊ࡟

⌮ⓗࠊ࡚ࡋ࡜࣮ࣜࣛࣟࢥᖐᒓᐈయࡢ࡚ࡋ࡜᭷య≀ࢆࡳࡢ᝿ᐃࡿࡍ㸦Ẹ 85 ᮲㸧ࡢࡑࠋ⤖ᯝࠊ↓య≀࡝࡞᭷

య≀௨እࡢ㈈ࠊࡣẸἲ඾≀ᶒἲࡢᑐ㇟እࠕࡵࡓࡢࡑࠋ8ࡿ࡞࡟࡜ࡇ࠺࠸࡜↓య≀ࠖࡀࢃࡣࢱ࣮ࢹ✲◊ࡿࡓ

ᅜࡿࡅ࠾࡟⌧⾜ἲไୗ࡛ࢆ࠸ᢅྲྀࡢࡑࡣつᚊࡿࡍἲࡀᏑᅾࡎࡏ✵ⓑᆅᖏࠋ9ࡿ࠸࡚ࡗ࡞࡜ 

                                                  
 Ꮫ (Fourth⛉ࡢᅄ➨ࠊ୰ᚰ⛉Ꮫ (Data Intensive Science,  Data Centric Science)ࢱ࣮ࢹࠊe-ScienceࠊScience2.0ࠊࡣྥືࡢࡇ 1
Paradigm) ࡜࡝࡞࿧ࠊࡀࡓࡁ࡚ࢀࡤ᫖௒࡛ࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜ࡣ (Open Scinece) ࡀ⛠ྡ࠺࠸࡜ᐃ╔ࠋࡿ࠶ࡘࡘࡋ 
2 ෆ㛶ᗓࠕ➨ 5 ᮇ⛉Ꮫᢏ⾡ᇶᮏィ⏬ࠖhttp://www8.cao.go.jp/cstp/kihonkeikaku/5honbun.pdf 
3 ዟ࿴⏣ஂ⨾ࠊ┦㤿ࠊ࠿ࡾ㔜ⱱᾈ⨾ࠕᮎᯇ ㄔ ᪥ᮏ་⒪◊✲㛤Ⓨᶵᵓ㸦AMED㸧⌮஦㛗࣮ࣗࣅࢱࣥ࢖ୡ⏺᭱㧗Ỉ‽ࡢ་⒪࣭ࢆࢫࣅ࣮ࢧ

ᅜẸ࡬㸫AMED 㸫ࠖSTI Horizon, Vol.3㸦2017ࡾసࡳ⤌௙࡞ࡓ᪂ࡢ་⒪◊✲㛤Ⓨࡿࡼ࡟ ᖺ㸧, No.3, https://doi.org/10.15108/stih.00090 
4 ụෆ᭷Ⅽ=ᯘ࿴ᘯ=㉥ụఙ୍ࢱ࣮ࢹ✲◊ࠕබ㛤࡜ㄽᩥ࡟ࢫࢭࢡ࢔ࣥࣉ࣮࢜ࡢ㛵ࡿࡍᐇែㄪᰝࠖNISTEP RESEARCH MATERIAL, 
No.268, ᩥ㒊⛉Ꮫ┬⛉Ꮫᢏ⾡࣭Ꮫ⾡ᨻ⟇◊✲ᡤ㸦2017 ᖺ㸧. https://doi.org/10.15108/rm268 
5 European Commission “Proposal for a regulation of the European parliament and of the council on a framework for the free flow 
of non-personal data in the European Union” COM(2017) 495 final 
6 ዟ࿴⏣ஂ⨾ࠊ┦㤿ࠊ࠿ࡾ㔜ⱱᾈ⨾ࠕᮎᯇ ㄔ ᪥ᮏ་⒪◊✲㛤Ⓨᶵᵓ㸦AMED㸧⌮஦㛗࣮ࣗࣅࢱࣥ࢖ୡ⏺᭱㧗Ỉ‽ࡢ་⒪࣭ࢆࢫࣅ࣮ࢧ

ᅜẸ࡬㸫AMED 㸫ࠖSTI Horizon, Vol.3㸦2017ࡾసࡳ⤌௙࡞ࡓ᪂ࡢ་⒪◊✲㛤Ⓨࡿࡼ࡟ ᖺ㸧, No.3, https://doi.org/10.15108/stih.00090 
7 ୰ᒣಙᘯࣝࢱࢪࢹࠕ᫬௦ࡿࡅ࠾࡟㈈⏘ⓗ᝟ሗࡢಖㆤࠖἲ᭪᫬ሗ 49 ᕳ 8 ྕ 1 㡫㸦1997 ᖺ㸧 
8 ྜྷ⏣ඞᕫࠕ㈈ࡢከᵝ໬࡜ẸἲᏛࡢㄢ㢟㸫㫽▔ⓗᩚ⌮ࡢヨྜྷࠖࡳ⏣ඞᕫ=∦ᒣ┤ஓ⦅ⴭࠗ㈈ࡢከᵝ໬࡜ẸἲᏛ 㸦࠘ၟ஦ἲົ2014ࠊ ᖺ㸧2
㡫 
9 ௒᪥࡛ࡢ✀ࡿ࠶ࠊࡣ᝟ሗࡣ࡚࠸ࡘ࡟ಖㆤࡀᚲせࠊ࡛ࡇࡑࠋࡿ࠸࡚ࢀࡉ࡜࡜ࡇ࡞᫂⮬ࡶ࡜ࡇ࡞⌧ᐇࠊࡣ࡟ಖㆤࡀᚲせ࡞᝟ሗࢆ㑅ࡑࠊࡧ

ⓗ▱ࡢ➼ⴭసᶒἲࡸチἲ≉ࠊᯝ⤖ࡢࡑࠊࢀࡉ⏝᥇ࡀไᗘ࠺࠸࡜ࡿࡵㄆࢆ༨⊃ࡢ㸧ࠎ➼₇ዌࠊ〇「ࡤ࠼࡜ࡓ౑⏝᪉ἲ㸦ࡢ✀ࡿ࠶ࡢ᝟ሗࡢ

㈈⏘ἲࡀไᐃ࡛ࡇࡑࠊࡾࡲࡘࠋࡓࡗ⮳࡟ࡿࢀࡉಖㆤࡿࢀࡉ᝟ሗࠊࡣ♫఍࡛ᶍೌࡿࢀࡉ᝟ሗ୍ࡢ㒊࡟㐣࡛ࡇࡑࠊࡎࡂ⚗Ṇࡶ࠸࡞࠸࡚ࢀࡉ

ಖㆤࠖἲ᭪᫬ሗࡢ㈈⏘ⓗ᝟ሗࡿࡅ࠾࡟᫬௦ࣝࢱࢪࢹࠕ㸦୰ᒣಙᘯࡿ࡞࡟࡜ࡇ࠺࠸࡜࠸ࡼࡶ࡚ࡋᶍೌࡣ࡟ἲⓗࠊࡣࡢ 49 ᕳ 8 ྕ 5 㡫㸦1997

2F08.pdf
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ࡣᚑ᮶ࠊἣୗ≦ࡓࡗ࡞࡟࠺ࡼࡿࡍ᭷ࢆ㈈⏘ⓗ౯್ࡶ࡚ࡗ࠶㸧࡛ࢱ࣮ࢹ᝟ሗ㸦࠸࡞ࡢ๰సᛶ࡟࠺ࡼࡢࡇ

㈈࡚ࡋ࡜ಖㆤࡿࡍᚲせࡓࡗ࠿࡞ࡢ᝟ሗ࡛ࠊࡶ࡚ࡗ࠶኱㔞࡟཰㞟⵳✚ࡘ࠿ࠊࡋ▐᫬࡟ຍᕤ᳨ࡸ⣴ࡘ࠿ࢀࡉ

ఏ㐩ࠊ࡜ࡿ࡞࡟࠺ࡼࡿࢀࡉ㈈ࡢ࡚ࡋ࡜౯್ࢆ᭷ࡢࢱ࣮ࢹ࡚ࡋࡑࠋࡿ࡞࡟࠺ࡼࡿࡍ཰㞟࣭⦅㞟࣭ఏ㐩➼࡟

ከ኱ࡢ㈨㔠ࡀᚲせࡢࡑࡤࢀ࠶࡛ࣝࢱࢪࢹࠊࡀࡿ࡞࡜」〇ࡣᴟ࡚ࡵᐜ᫆ࡣࢫ࣮࣋ࢱ࣮ࢹࠊࡵࡓ࡞ᶍೌ࡟ᑐ

࡞ἲⓗࡢ࠿ࡽఱࡶ࡚࠸ࡘ࡟᝟ሗ࠸࡞ࡢ๰సᛶࠊࡤࡽ࡞ࡿ࠶࡛࠺ࡑࠋࡿ࠸࡚ࢀ࠿⨨࡟ሙ❧࠸ᙅ࡟㠀ᖖ࡚ࡋ

ಖㆤࢆ୚ࡿ࠼ᚲせ࡟ࢱ࣮ࢹ✲◊࡟࠺ࡼࡢࡇࠋ10ࡿࡎ⏕ࡀ㛵ࢆᢅྲྀࡿࡍつᚊࡿࡍἲⓗᯟ⤌ࡀࡳᏑᅾ࠸࡞ࡋ

୰ࠊⴭస≀ᛶࠊ࡚ࡋ࡜ࢫࣥࢭ࢖ࣛࡢࢱ࣮ࢹ✲◊࠸࡞ࡢᮏ᮶ⴭస≀ࡢ஧ḟ฼⏝࡟ᑐࡿࡍពᛮ⾲♧ࡓࡿࡍࢆ

ࡢࡵ Creative Commons11ࣛࡀࢫࣥࢭ࢖௜ࡿࡍࡾࡓ࠸࡚ࢀࡉ౛ࡀᩓぢࠊ12ࢀࡉἲⓗ࡞ṇ☜ᛶࡃ࠿ࡶ࡜ࡣ

ⴭస≀ᛶ࠼࡜ࡓࠊࡓࡲࠋࡿ࠸࡚ࢀࡽࡳヨࡀ♧⾲ពᛮࡢࡵࡓ࠺ࡽࡶ࡚ࡋ⏝฼άࢆࢱ࣮ࢹ✲◊ࡢ㌟⮬࡚ࡋ࡜

࡟ࢱ࣮ࢹ✲◊ࡿ࠶ࡀ Creative Commons ࡛ࡅࢃ࠸࡞ࡀၥ㢟࡞ἲⓗࠊࡶ࡚ࡋ࡜ࡓ࠸࡚ࢀࡉ௜ࡀࢫࣥࢭ࢖ࣛ

 ࠋ13࠸࡞ࡶ
�ἲᚊᵓᡂࡢࣜࢺࢪ࣏ࣜࢱ࣮ࢹ ����

Google ࡁ⣴᳨࡛ࢆࢱ࣮ࢹࡢᣓ࡛ᡤᮃ୍ࡋ㞟⣙ࢆࢱ࣮ࢹࢱ࣓ࡢࣜࢺࢪ࣏ࣜࢱ࣮ࢹࡿࡍᩓᅾ࡟ୡ⏺୰ࡣ

฼άࡢࢱ࣮ࢹ✲◊ࡶࡽ࠿࡜ࡇࡢࡇࠋ15ࡓࡏࡉࢫ࣮ࣜࣜࢆࢫࣅ࣮ࢧࡢDataset Searchࠖ14ࠕࡓࡋ࡟࠺ࡼࡿ

ࢻ࣮ࢲࣥࢱࢫࢺࢡ࢓ࣇࢹࡀ࡜ࡇ࠺ᢸࢆᙺ๭࡞㔜せࡀࣜࢺࢪ࣏ࣜࢱ࣮ࢹ࡚ࡋ࡜┙ᇶࡢࡵࡓࡿࡍ㐍ಁࢆ⏝

໬ࢀࡉᮇᚅࡀ࡜ࡇࡿ࠸࡚ࢀࡉぢ࡚ࡓࡲࠋࡿࢀ࡜Ḣᕞጤဨ఍ࢱ࣮ࢹ࡞⏤⮬ࡶὶ㏻ࢫࢱ࣮ࢹ࡚࠸࠾࡟⬦ᩥࡢ

ἲⓗྲྀᢅࡾ࠾࡜ࡢ๓㏙ࡣࡢࡿ࠸࡚ࡋ࡜㇟ᑐࡀࣜࢺࢪ࣏ࣜࢱ࣮ࢹࠋ16ࡿ࠸࡚࠸⨨ࢆ㔜Ⅼ࡟ᙺ๭ࡢࢪ࣮ࣞࢺ

࣏ࣜࢱ࣮ࢹࢆࢱ࣮ࢹ✲◊ࠊࡀ࠸࡞ࢀࡋࡶ࠿ࡿ࠶࡛࡜ࡇ࠸࡞ᚓࢆࡴࡸࠊࡵࡓࡿ࠶࡛ࢱ࣮ࢹ✲◊࡞☜୙᫂ࡀ

ࠊ17࡝࡞ࡿࡍᵓᡂ࡜࡝࡞ಙクࠊ௵ጤࠊᐤクࢆἲⓗ㛵ಀࡢ࡜⪅⌮⟶ࣜࢺࢪ࣏ࣜࢱ࣮ࢹ࡜⪅ࡿࡍⓏ㘓࡟ࣜࢺࢪ

 ࠋࡿ࠶ែ࡛≦ࡓࡋ࡜ΰἁࡣ᪉࠼ࡽ࡜ࡢࡑ
㍍ᚤ࡛ಶࡣࢀࡑࠊࡶ࡚ࡋ࡜ࡓࡗ⿕ࢆᦆᐖ࡚ࡗࡼ࡟ࢀࡑࡀ⪅ࡓࡋⓏ㘓ࢆࢱ࣮ࢹ✲◊࡟ࣜࢺࢪ࣏ࣜࢱ࣮ࢹ

ேࢺ࣓ࣥࢫ࣮࢛ࣇ࢚ࣥࡿࡼ࡟㸦ἲᐇ⌧㸧ࡀ஦ᐇୖᅔ㞴ࡢࡑ࠺࠸࡜ࡔ≉ᚩࢆ๓ᥦ࣮ࢹ✲◊ࠊࡤࡽ࡞ࡿࡍ࡜

࠸࡜㐺ษࡀ࡜ࡇࡿࡍศ㞳ࢆ࡜୺యࡢ⌧ἲᐇࡢሙྜࡓࢀࡉ౵ᐖࡀࢀࡑࠊ࡜ᖐᒓ୺యࡢ┈ἲⓗ฼ࡿࡍ㛵࡟ࢱ

ࡢࡇࠊ࡚࠸࠾࡟⬦ᩥࡢศ㞳ࡢ⌧ἲᐇ࡜ᖐᒓࡿࡅ࠾࡟┈㞟ᅋⓗᾘ㈝⪅฼ࡣศ㔝࡛ࡢẸἲᏛࠊࡾ࡞࡟࡜ࡇ࠺

஧ࢆࡘ፹௓ࠕ࡟ࡵࡓࡿࡍ⟶⌮ࠖᴫᛕࠊࡾࡼ࡟࡜ࡇࡿ࠸⏝ࢆಶே࡛ࡀ⌮⟶ࡣᅔ㞴࡞㞟ྜⓗ฼┈ࡢ⟶⌮ᶒࢆ

ఱࡢ࠿ࡽᅋయࢆ᝿ᐃ࡚ࡋ௜୚ࡀࡢࡿࡍ᭷ຠ࡛ࡀ࡜ࡇ࠺࠸࡜࠿࠸࡞ࡣ㆟ㄽࡀࢃࠋ18ࡿ࠸࡚ࢀࡉᅜ࡛ࠊࡣ㈈

                                                                                                                                                                     
ᖺ㸧㸧ࠋ 
10 ୰ᒣಙᘯࣝࢱࢪࢹࠕ᫬௦ࡿࡅ࠾࡟㈈⏘ⓗ᝟ሗࡢಖㆤࠖἲ᭪᫬ሗ 49 ᕳ 8 ྕ 12 㡫㸦1997 ᖺ㸧 
11 https://creativecommons.jp/ 
12 ୍౛ࠊ࡚ࡋ࡜

https://toolbox.google.com/datasetsearch/search?query=Land%20surface%20temperature%20and%20urban%20heat%20island%20
estimates%20for%20Australian%20urban%20centres&docid=ICCqQej2kDsnK%2BWIAAAAAA%3D%3Dࠋ 
13 㔝ཱྀ♸Ꮚࠕከᵝ໬ࡿࡍ᝟ሗὶ㏻࡜ⴭసᶒไᗘ̿ࡢࢬࣥࣔࢥ࣭ࣈ࢕ࢸ࢖࢚ࣜࢡヨࠖࡳ୰ᒣಙᘯ=኱ῲဴஓࠗ▱ⓗ㈈⏘172࣮࠘ࣟࢺࣇࢯ࡜
㡫㸦᭷ᩫ㛶2010ࠊ ᖺ㸧㸦CC ᥦࢆ௳᮲ࢫࣥࢭ࢖ࣛ࡟ࡶ࡜࡜సရࠊࡣ⪅チㅙࠋ࠸࡞ࡽ㝈ࡣ࡜ࡿ࠸࡚ࡋ❧ᡂ࡚ࡋ࡜ዎ⣙ࡶࡋࡎᚲࡣࢫࣥࢭ࢖ࣛ

ࡋ࠿ࡋࠋࡿ࠶࡛ࡽ࠿࠸࡞ࡣ࡛☜᫂ࡣ࠿ࡢࡿ࠸࡚ࡋᢎㅙࡀ⪅⏝㡿⪅࣭฼ཷࡢసရࢆࢀࡇࠊࡀࡿࡁゎ㔘࡛࡜ࡿ࠸࡚ࡋࢆࡳ㎸⏦ࡢዎ⣙࡚ࡋ♧

CCࠊࡽࡀ࡞ ⬟ྍࡣ࡜ࡇࡿࡍᙉไ࡟ἲⓗࢆ࣮ࣝࣝࡢࡑࠊ࠾࡞ࠊࡶ࡚ࡃ࡞࠸࡚ࡋ❧ᡂ࡚ࡋ࡜ዎ⣙ࡢ㛫ࡢ⪅⏝฼࡜⪅チㅙ࠼࡜ࡓࡀࢫࣥࢭ࢖ࣛ

CCࠊࡣ⪅ⴭసᶒࡿࡓ⪅チㅙࠊࡕࢃ࡞ࡍࠋࡿ࠸࡚ࢀࡽ࠼⪄࡜ࡿ࠶࡛ ౑⾜ࢆⴭసᶒࡣ࡚ࡋᑐ࡟⏝฼ࡢ⠊ᅖෆࡢ௳᮲ࡓࢀࡉ♧᫂࡟ࢫࣥࢭ࢖ࣛ

ࡇ࠺⾜ࢆᶒ฼⾜౑࡚ࡋ࡜⏤⌮ࢆⴭసᶒ౵ᐖࠊࡃ࡞ࡣዎ⣙㐪཯࡛ࠊࡣ࡚ࡋᑐ࡟⏝฼ࡢ⠊ᅖእࡢࡑࠊࡾ࠶࡛ࡢࡶࡓࡋᐉゝ࡟᪉ⓗ୍࡜࠸࡞ࡋ

ࡓࢀࡉ♧ᥦࠋࡿ࠶ሙྜ࡛ࡓࡋព⩻ࡀ⪅チㅙࠊࡣࡢ࡞གྷ௓ࠊሙྜࡢࡇࠋࡿ࠶࡛ࡢࡿ࠼⪄࡜ࠊࡔ⬟ྍࡀ࡜ CC ࡓࡋ⏝ಙࢆ௳᮲ࡢࢫࣥࢭ࢖ࣛ

฼⏝⪅ࡢ฼⏝⾜Ⅽ࡟ᑐࠊ࡚ࡋチㅙ⪅ࠕࡀCC ⴭసᶒࢆ⪅⏝฼ࠊࡋ᧔ᅇࢆࢀࡇ࡟⏤⌮ࢆ࡜ࡇࠖ࠸࡞ࡀᣊ᮰ຊࡽ࠿࠸࡞ࡣዎ⣙࡛ࡣࢫࣥࢭ࢖ࣛ

౵ᐖ࡛ᥦッࡓࡋሙྜࠊ࡟ዎ⣙࡚ࡋ࡜ᡂ❧࠸࡞࠸࡚ࡋ CC ⚗ಙ⩏๎㐪཯㸦ࠊࡾ࠶ၥ㢟࡛࠸ࡋ㞴ࡣࠊ࠿ࡿ࠺ࡾࡓᢠᘚࡢ⪅⏝฼ࡣࢫࣥࢭ࢖ࣛ

཯ゝ㸧ࡿࡼ࡟⿵ᙉࡀᚲせ࡛ࠋࡿࢀࡽ࠼⪄࡜ࡿ࠶㸦୰␎㸧ࡢࡇ⏝ㄒࡢゎ㔘ࡢၥ㢟ࠊࡣCC ᥦ࡚ࡋᑐ࡟⾗බ⯡୍ࠊࡃ࡞ࡣዎ⣙࡛ࡀࢫࣥࢭ࢖ࣛ

ࡿࡍゎ㔘࡟ⓗ⌮ྜࢆពᛮࡢዎ⣙ᙜ஦⪅ྠኈࠊࡣព࿡ࡢㄒ⏝ࠊࡣ࡟ሙྜࡢዎ⣙ࠋࡿࡍᒙ」㞧໬୍ࠊࡾࡼ࡟࡜ࡇࡿ࠶࡛ࢫࣥࢭ࢖ࣛࡿ࠼ࡉ♧

CCࠊࡽࡀ࡞ࡋ࠿ࡋࠋࡿࡁ࡛ࡀ࡜ࡇࡿࡵᐃ࡚ࡗࡼ࡟࡜ࡇ ணࡀ࡜ࡇࡿࡍὶ㏻ࠎ㌿࡟ࡶ࡜࡜సရࠊࢀࡉ♧ᥦ࡚ࡅྥ࡟ከᩘ࡟࠺ࡼࡢࢫࣥࢭ࢖ࣛ

ᐃࠊࡣࢫࣥࢭ࢖ࣛࡿ࠸࡚ࢀࡉከᩘࡢチㅙ⪅࣭ཷ㡿⪅ࡢ⤫୍ⓗពᛮࡶ࡜ゝྜࢆࡢࡶࡁ࡭࠺⌮ⓗ࡟ゎ㔘ࡀ࡜ࡇࡿࡍᚲせࠋࡿ࡞࡟㸧 
14 https://toolbox.google.com/datasetsearch 
グ஦ (https://www.blog.google/products/search/making-it-easier-discover-datasets/) (accessed 2018ࢫ࣮ࣜࣜ 15 ᖺ 9 ᭶ 18 ᪥) 
16 European Commission “Proposal for a regulation of the European parliament and of the council on a framework for the free flow 
of non-personal data in the European Union” COM(2017) 495 final 
ࡍᨭ᥼ࢆ✲◊ᐇドࡢ఍⛉Ꮫ♫ࡿࡅ࠾࡟ᅜࡀᡃࠊࡣ࣮ࢱࣥࢭ✲◊ࣈ࢖࣮࢝࢔ࢱ࣮ࢹᮾி኱Ꮫ♫఍⛉Ꮫ◊✲ᡤ㝃ᒓ♫఍ㄪᰝ࣭ࠊࡤ࠼࡜ࡓ 17

SSJࠊ࡚ࡋ࡜ⓗ┠ࢆ࡜ࡇࡿ 20ࠊࡾ࠾࡚ࡋ㐠Ⴀࢆ㸦Social Science Japan Data Archive㸧ࣈ࢖࣮࢝࢔ࢱ࣮ࢹ ᖺ㛫௨ୖࡢࢱ࣮ࢹࠊᐤク࠸࡜

㸦Japan Open Science Summit 2018㸦2018ࡿ࠶࡛࡜ࡇ࠺࠸࡜࠸࡞ࡣ࡜ࡇࡓࡌ⏕ࡀἲⓗ⣮தࡀࡿ࠸࡚ࡋ⏝᥇ࢆἲᚊᵓᡂ࠺ ᖺ 6 ᭶ 19 ᪥

㛤ദ㸧ࣥࣙࢩࢵࢭࡿࡅ࠾࡟ C5ࡿ࠼⪄ࢆ⌮⟶ࢱ࣮ࢹ✲◊ࠕ㹼࡜ࢫࣅ࣮ࢧࡢࣜࢺࢪ࣏ࣜࢱ࣮ࢹ CoreTrustSeal ㄆド㹼ࠖ୕㍯ဴ=▼⏣㈼♧࡟

 ࠋ㸧ࢡ࣮ࢺࢢࣥࢽࢺ࢖ࣛࡿࡼ
18 ྜྷ⏣ඞᕫࠕ㞟ᅋⓗᾘ㈝⪅฼┈࡟㛵ࡿࡍᇶ♏ⓗどⅬ㸫฼┈࣭ᖐᒓ࣭ᙺ๭ศᢸࠖ༓ⴥᜨ⨾Ꮚ=㛗㇂㒊⏤㉳Ꮚ=㕥ᮌᑘᩥ⦅ࠗ㞟ᅋⓗᾘ㈝⪅฼
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⌮⟶┈௚ࠕ㈈⏘⟶⌮㸦ࡢࡵࡓࡢ௚ேࠊ࡚ࡋ࡜ἲไᗘࡢ⌮⟶⏘ 㸧ࠖࢆᛕ㢌ࠊ࡚࠸⨨࡟௦⌮ࠊዎ⣙㸦ጤ௵ࠊᐤ

クࠊ⤌ྜ㸧ࠊ㑇ゝᇳ⾜ࠊಙクࢆᣲࠊ࡟≉ࠋ19ࡿࡁ࡛ࡀ࡜ࡇࡿࡆಙクࡣ࡚࠸ࡘ࡟ಙクἲࡢᨵṇࡢࡑࠊࡾࡼ࡟

ᑐ㇟ࢆ༢ࠕ࡟㈈⏘ࠖࠊࡵࡓࡿ࠸࡚ࡋ࡜ಙクࡢᑐ㇟ࠊ࡟ࡵࡓࡿࡍ࡜ලయⓗྡ࡞⛠࡛࿧࡟࡝࡯ࡿࢀࡤᡂ⇍ࡋ

㈈࠸㧗ࡢぶ࿴ᛶ࡟ࣜࢺࢪ࣏ࣜࢱ࣮ࢹ࠺ᢅࡾྲྀࢆࢱ࣮ࢹ✲◊ࠊࡾ࠾࡚ࢀࡽ࠼⪄࡜࠸࡞ࡀᚲせࡿ࠶ᶒ฼࡛ࡓ

⏘⟶⌮ไᗘ࡛ࠊ࡟ࡽࡉࠋࡿࢀࡽ࠼⪄࡜ࡿ࠶௚ேࡢࡵࡓࡢ㈈⏘⟶⌮ᡭẁࢆࣜࢺࢪ࣏ࣜࢱ࣮ࢹ࡚ࡋ࡜฼⏝ࡍ

ゎ࡞ጇᙜࡢ஦᱌ࠊࡀࡿࡍᏑࡣ㠃ୖ⾲ࡀዎ⣙㛵ಀࡢẸἲୖࡓࡗ࠸࡜⌮௦ࡸ௵ጤ࡚࠸࠾࡟ᙜ஦⪅㛫ࠊሙྜࡿ

ࠊࡾࡼ࡟ࢀࡇࠊࡤࢀࡁ࡛ࡀ࡜ࡇࡿࡵㄆࢆ❧ᡂࡢಙクࠊ࡟ูࡣ࡜ពᛮࡢ⪅ᙜ஦ࡀࡽ⮬⿢ุᡤࠊ࡟ࡵࡓࡿᅗࢆ

ಙクⓗ࡞ᵓᡂ࡚࠸࠾࡟ࣜࢺࢪ࣏ࣜࢱ࣮ࢹࢆㄆࠊࡵ⚾ἲୖࡢつᚊࢆಙクἲ⌮࡟ồࠊࡾࡼ࡟࡜ࡇࡿࡵᐇ㉁ⓗ

ⱥ⡿ἲࠊࡣಙクⓗᵓᡂ࡞࠺ࡼࡢࡇࠋࡿࡁ࡛ࡀ࡜ࡇࡿ࠼୚ࢆ♏ᇶ࡞ἲⓗ࡟࡜ࡇࡿࡍಖㆤࢆ⪅సᡂࢱ࣮ࢹ࡞

ᨃไಙク㸦Constructive Trust㸧ࠖࠕࠊࡣ࡚࠸࠾࡟ ࠸࡚ࢀࡉ❧☜࡟᪤࡚ࡋ࡜౛⌮ㄽุࡀ⌮ᩆ῭ἲࡿࡼ࡟20

࢚࢖ࢧࣥࣉ࣮࢜ࡃ࡞ᠱᛕ࡞ἲⓗࡀ࡜ഃࡿࡍ⏝฼ά࡜ഃࡿࡍඹ᭷ࢆࢱ࣮ࢹ✲◊ࠊࡽ࠿ほⅬ࡞࠺ࡼࡢࡇࠋࡿ

ࡳヨࢆᑟධࡢᴫᛕࠖ⌮⟶ࠕࡢẸἲୖ࡟ࡓ᪂࡚ࡋ࡜ἲᚊᵓᡂࡢࣜࢺࢪ࣏ࣜࢱ࣮ࢹࡃ࡭ࡿࡍ㈨࡟⌧ᐇࡢࢫࣥ

 ࠋࡿ
� ᮏሗ࿌ୖࡣグࡢⅬ࡚࠸ࡘ࡟እᅜἲࢆ㋃୍࠼ࡲᐃࡢヨㄽࠋࡿ࠶࡛ࡢࡶࡍ♧ࢆ 
�� እᅜἲࡢ≧ἣ�

���� (8 ἲ�

Ḣᕞ࡛ࣝࢱࢪࢹࡣ༢୍ᕷሙᡓ␎ࢆᥖࡃࡲ࠺ࡀ࣮࣑ࣀࢥ࢚ࢱ࣮ࢹࠊࡾ࠾࡚ࡆᶵ⬟ࡢࡵࡓࡿࡍ⎔ቃᩚഛ࡟

㔜Ⅼࠊ⏘⏕ࡢࢱ࣮ࢹࠊࡕࢃ࡞ࡍࠋࡿ࠸࡚࠸⨨ࢆඹ᭷ࡸ෌฼⏝ࢆ෇⁥໬ࡢࡵࡓࡿࡍἲไᗘ࡚࠸ࡘ࡟ᨻ⟇ࢧ

 ࠋࡿ࠸࡚ࡋάⓎ໬ࡀ㆟ㄽࡶ࡚࠸࠾࡟⏺Ꮫࡸ⏺ᴗ⏘ࡎࡽ࡞ࡳࡢࢻ࢖
ἲⓗ࡞ほⅬࢆ῭⤒ࣝࢱࢪࢹࠊࡣࡽ࠿άᛶ໬ࢱ࣮ࢹࠊࡵࡓࡿࡏࡉಖㆤࡢࡵࡓࡢ᪂࡞ࡓ❧ἲࠊ࠿ࡁ࡭ࡍࢆ

᪤Ꮡࡢᯟ⤌ࡘࡘࡋ࠿⏕ࡳᨵṇࡀ࠿ࡁ࡭ࡍ㆟ㄽ࣭ࣥࣙࢩ࣮࣋ࣀ࢖࣭ࢡࣥࣛࣉࢫࢡࢵ࣐ࠋࡿ࠸࡚ࢀࡉ➇த◊

✲ᡤࡢពぢ᭩ࡢ࡬ࢱ࣮ࢹࠊࡣ࡚࠸࠾࡟ࠖࢫࢭࢡ࢔ࡢ࡬ࢱ࣮ࢹ࡜ࣉࢵࢩ࣮ࢼ࣮࣭࢜ࢱ࣮ࢹࠕ᪂࡞ࡓ᤼௚ⓗ

ᶒ฼ࡢ๰タࢫ࣮࣋ࢱ࣮ࢹࠊಖㆤᣦ௧㸦Directive 96/9/EC㸧ࡢᙉ໬࡚࠸ࡘ࡟ᾘᴟⓗ࡞❧ሙࠊ࡟ࡶ࡜࡜ࡍ♧ࢆ

㈝ᾘࠊࡾ࡞␗ࡣ࡜≀᭷యࡣࢱ࣮ࢹࠊ᪉୍ࠋ21ࡿ࠸࡚ࢀࡉ♧ࡀぢゎ࠺࠸࡜ᚲせࡀಖ☜ࢫࢭࢡ࢔ࡢ࡬ࢱ࣮ࢹ

࠸࡜ࡿࡁ࡛ࡀ࡜ࡇࡿࡍ⏝฼ࢆࢱ࣮ࢹ࡟᫬ྠࡀ୺యࡢᩘ「ࡢᶒ㝈↓ࠊࡵࡓ࠸࡞ࡣ࡛ࡢࡶࡿࡍྜ➇࡚࠸࠾࡟

 Data producer’s“ࠊ࡚ࡋ࡜ⓗ┠ࢆᢞ㈨ಖㆤࡢ⪅⏘⏕ࢱ࣮ࢹࡣḢᕞጤဨ఍ࠊࡵࡓࡢࡑࠋࡿࡍ᭷ࢆᛶ㉁࠺
right”㸦ࡢ⪅⏘⏕ࢱ࣮ࢹᶒ฼㸧ࡢᑟධ᳨ࢆウࠋ22ࡿ࠸࡚ࡋᶒ฼ࡢᑐ㇟ࡣᶵᲔࡾࡼ࡟⮬ື⏕ᡂ࣮ࢹࡓࢀࡉ

㛗ᮇࡕࢃ࡞ࡍࠊ㸦Data producer㸧⪅⏘⏕ࢱ࣮ࢹࡣࡢࡿࢀࡽ࠼୚ࡀᶒ฼ࠋ23࠸࡞ࡲྵࡣࢱ࣮ࢹಶேࠊ࡛ࢱ

㛫࡟Ώࡾᙜヱ⿦⨨ࠋࡿ࠶࡛⪅ࡿࡍ⌮⟶ࢆ“Data producer’s right” ࡣ᤼௚ⓗ࡞㈈⏘ᶒ࠺࠸࡜ἲᚊᵓᡂࡀ᥇

ࢭࢡ࢔ࡢ࡬ࢱ࣮ࢹᙜヱࡣ࡟ሙྜࡢⓗ┠ࡢ✲◊Ꮫ⛉ࡣ࠸ࡿ࠶බ┈ⓗࠊ࡚ࡋ࡜౛እࡿࡍᑐ࡟ࢀࡑࠊࡀࡿࢀࡽ

࣋ࢱ࣮ࢹ࠸࡞ࡢ๰సᛶ࡞࠺ࡼࡢࡇ࡟᪤ࡣḢᕞ࡛ࠋ24ࡿ࠸࡚ࢀࡉᥦ᱌ࡽ࠿Ḣᕞጤဨ఍ࡀ࡜ࡇࡿࡵㄆࢆᶒࢫ

ࡃᇶ࡙࡟ಖㆤᣦ௧㸦Directive 96/9/EC㸧ࢫ࣮࣋ࢱ࣮ࢹ࡚ࡋᑐ࡟ࢫ࣮ sui generis right Ꮡᅾࡀಖㆤࡿࡼ࡟

sui generis rightࠊࡀࡿࡍ ࡜ࢁࡇ࡜࡞ᚲせࡀ௒ᚋ㆟ㄽࡶ࡚࠸ࡘ࡟㛵ಀࡢ࡜”Data producer’s right“ࠊ࡜

 ࠋ࠺ࢁ࡞

                                                                                                                                                                     
ᙺ๭࠘208-210ࡢἲ࡜⌧ᐇࡢ┈ 㡫㸦ၟ஦ἲົ2014ࠊ ᖺ㸧㸦ࡾࡼ࡚࠸ࡘ࡟ࢀࡇヲ⣽࡟ḟࡢ⬮ὀࡀ௜ࠋࡿ࠸࡚ࢀࡉẸ஦ッゴἲࡢ㡿ᇦ࠸࠾࡟

ᛕࢆቃᕪṆッゴ⎔ࠊࡣ࡛ࡇࡑࠋࡿ࠶⣮த⟶⌮ᶒㄽ࡛ࠖࠕࡿࡺࢃ࠸ࠋࡿࢀࡉ┠ὀࡶ࡜ࡇࡓ࠸࡚ࢀࡉ࡞࡟࡜ࡘࡀࡳㄽⓗヨ⌮࡞ඛ㥑ⓗࠊࡣ࡚

㢌ࠊࡘࡘࡁ⨨࡟୙≉ᐃከᩘே࡚ࡗࡼ࡟ඹྠ࡛ாཷࡿ࠸࡚ࢀࡉ฼┈ࠊ࡚࠸ࡘ࡟ッ࠼ᥦ㉳๓࡟⣮தゎỴࡢࡵࡓࡢ⾜Ⅽ࡟⪅ࡓ࠸࡚ࡋࢆᙜ஦⪅

㐺᱁ࢆㄆࡀ࡜ࡇࡿࡵ┠ᣦࡿࢀࡉ㸦ఀ⸨┾ࠗẸ஦ッゴࡢᙜ஦⪅࠘ࠝ ᘯᩥᇽ, 1978ࠞ113 㡫௨ୗཧ↷ࡢࡑࠊࡶ࡜ࡗࡶࠋᚋࠊᨵㄝࠋࡓࢀࡉ࡞ࡀ

ࠝ࠘⩏ṇ࡜⌮ᇛ႐ຓඛ⏕㑏ᬺグᛕࠗ⣮தฎ❲࣭⦆࠿࡯᪂ᇽᖾྖ࡚ࠖࡋᣦ┠ࢆᐜཷࡢ࡬⣮த⟶⌮ᶒ෌ㄽ㸫⎔ቃッゴࠕྠ ᭷ᩫ㛶, 1988ࠞ203
㡫௨ୗ➼ཧ↷㸧ࡢࡇࠋぢゎࡣẸ஦ッゴࡢᙜ஦⪅㐺᱁ㄽ࡟≉໬ࠊࡓࡲࠊࡾ࠶࡛ࡢࡶࡓࡋᮏᩥࡓࡋ♧࡟฼┈ࡢ㢮ᆺ໬ࢆ㋃ࠋ࠸࡞ࡣ࡛ࡢࡶࡓ࠼ࡲ

㞟ᅋⓗ฼┈ッゴㄽࠕ࡛ࢇ୪࡜⣮தฎ⌮ᶒㄽࠖࠕࡢࡇ 㸦ࠖ⚟Ọ᭷฼ࠕ᪂ッゴ㢮ᆺࠗࡢ࡚ࡋ࡜㞟ᅋ฼┈ッゴ࠘ࡢἲ⌮㸫⎔ቃಖㆤッゴ࣭ᾘ㈝⪅

ಖㆤッゴ୍ࡢ࡚࠸ࡘ࡟⪃ᐹࠖྠࠗẸ஦ッゴᙜ஦⪅ㄽ࠘ࠝ ᭷ᩫ㛶,2004ࠞ219 㡫௨ୗ㸧ࡤࡋࡤࡋࡶᘬࡢࡇࠋࡿࢀ࠿ぢゎࠊࡣ⎔ቃッゴ࡜ᾘ㈝

⪅ッゴࢆᛕ㢌ࠊࡘࡘࡁ⨨࡟බࡢ฼┈࡛ࠊࡀ࠸࡞ࡣ㞟ᅋᵓᡂဨࡢಶேⓗ฼┈ࡢ㞟ྜ≀࡛ࡿ࠶ࠊ࠸࡞ࡶ㞟ᅋᅛ᭷ࡢ฼┈ࡢᏑᅾࢆほᛕࠊ࡚ࡋ

ᮏᩥ࡛ࠊࡣぢゎࡢࡇࠊ࡟࠺ࡼࡿ࠸࡚ࢀࡉ♧࡟ࡇࡇࠋࡿࡍほᛕࢆッゴ㢮ᆺ࡞ࡓ᪂࠺࠸࡜㞟ᅋⓗ฼┈ッゴ࡚ࡋ࡜ッゴࡿࡍ࡜ⓗ┠ࢆㆤ᧦ࡢࡑ

ඛࠕ࡟ᾘ㈝⪅ᅋయࡶ࡟ఱࡢ࠿ࡽᾘ㈝⪅฼┈ࡀᖐᒓ࠺࠸࡜ࡿ࠸࡚ࡋⅬ࡟ồࡿࡵぢゎࠖࡓࡵ࡜ࡲ࡚ࡋ࡜ぢゎ࡟㢮ูࠊ࡚ࡗ࠶࡛ࡢࡶࡁ࡭ࡿࢀࡉ

 㸧ࠋࡿ࠶࡛ࡁ࡭࠺ゝ࡜ࡿࡍ࡟␗ࢆㄽⓗ⪃ᐹ⌮ࡣ࡜⣮த⟶⌮ᶒㄽࠖࠕ
19 ᪂஭ㄔࠗಙクἲࠝ➨ 4 ∧ࠞ࠘㸦᭷ᩫ㛶2014ࠊ㸧107 㡫 
20 ᪂஭ㄔࠗಙクἲࠝ➨ 4 ∧ࠞ࠘㸦᭷ᩫ㛶2014ࠊ㸧186 㡫 
21 Josef Drexl, Reto M. Hilty et al., Data Ownership and Access to Data: Position Statement of the Max Planck Institute for 
Innovation and Competition of 16 August 2016 on the Current European Debate, Max Planck Institute for Innovation and 
Competition Research Paper No. 16-10 
22 European Commission, “Building a European Data Economy”, COM (2017) 9 final, p.13 
23 ಶேูࡣࢱ࣮ࢹ㏵ GDPR㸦General Data Protection Regulation㸸୍⯡ࢱ࣮ࢹಖㆤつ๎㸧ࡾࡼ࡟ಖㆤࠋࡿ࠶࡛ࡵࡓࡿ࠸࡚ࢀࡉ 
24 Herbert Zech,Alegal framework for a data economy in the European Digital Single Market: rights to use data, 11 (6) JIPLP 460 
(2016) 
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ࡃᇶ࡙࡟ಖㆤᣦ௧㸦Directive 96/9/EC㸧ࢫ࣮࣋ࢱ࣮ࢹࡓࡲ sui generis right ࡣ 1996 ᖺ࡟ᑟධࢀࡉ 20
ᖺ௨ୖࡀ⤒㐣ࠊࡵࡓࡿ࠸࡚ࡋḢᕞࣝࢱࢪࢹࡢ༢୍ᕷሙࡢᐇ⌧ࡣ࡚ࡅྥ࡟ᨵṇࡀᚲせ࠺࠸࡜㆟ㄽ࡚ࢀࡉࡶ

ࡢࡇࠋࡿ࠸ 20 ᖺ㛫࡛Ḣᕞྖἲ⿢ุᡤ㸦CJEU㸧ุࡢ౛25ࢫ࣮࣋ࢱ࣮ࢹࠊࢀࡽࡆୖࡳ✚ࡶಖㆤᣦ௧㸦Directive 
96/9/EC㸧ࡢゎ㔘ࣝࢱࢪࢹࠊࡾ࠾࡚ࡁ࡚ࡗ࡞࡟࠿ࡽ᫂ࡶ༢୍ᕷሙࡢᐇ⌧ࢆ๓ᥦࡿࡍ࡜ሙྜ࡟㈇ࡢᙳ㡪ࢆ

ཬ࠸࡞ࡡ࠿ࡋࡰゎ㔘ㄽࡶᒎ㛤ࠊࡵࡓࡿ࠸࡚ࢀࡉᏛ⏺ࡶ࡚࠸࠾ࡢ㆟ㄽࠋࡿ࠸࡚ࡗ࡞࡟ࢇ┒ࡀ 
ᛶ❧⊃ࡢせ⣲ࡢࠎಶࠊ࡚࠸࠾࡟⩏ᐃࡢࢫ࣮࣋ࢱ࣮ࢹࡿࡅ࠾࡟ಖㆤᣦ௧ࢫ࣮࣋ࢱ࣮ࢹࠊࡤ࠼࡜ࡓ

㸦Independence of the elements㸧26ࡕࢃ࡞ࡍࠊಶࡢࠎせ⣲ࢆᢳฟࢆࢀࡑࡁ࡛ࡀ࡜ࡇࡿࡍᵝ࡞ࠎែᵝ࡛

ά⏝࡛ࡿࡁ⵹↛ᛶࢆලഛࡀ࡜ࡇࡿ࠸࡚ࡋせồྖ࡚࠸ࡘ࡟ࢀࡇࠊࡾ࠾࡚ࢀࡉἲ⿢ุᡤࠕ͆ࠊࡣ ͇ࢫ࣮࣋ࢱ࣮ࢹ

ࢆࢫ࣮࣋ࢱ࣮ࢹࡶࢱ࣮ࢹࡢࢢࣟࢼ࢔࡞࠺ࡼࡢᆅᅗࡓࢀࡉ༳ๅࠋࡿ࠶࡛ࡁ࡭ࡿࢀࡉゎ㔘ࡃᗈࡣㄒ⏝࠺࠸࡜

ᵓᡂࡋᚓࡓࡋ❧⊃ࠋ͆ࡿせ⣲ ࠊ㸦informative㸧ᩥ࡞┈᭷ࡢせ⣲ྛࡣ͇࡜ Ꮫⓗ࡞㸦literary㸧ࠊⱁ⾡ⓗ࡞㸦artistic㸧ࠊ
㡢ᴦⓗ࡞㸦musical㸧ࡢ࡝࡞౯್ࢆᦆྛࠊࡃ࡞࡜ࡇ࠺࡞せ⣲ࢆศ㞳ྍ⬟࡞せ⣲࡛ྛࠋࡿ࠶せ⣲ࡀᙜヱ཰

㞟≀㸦collection㸧ࡽ࠿ᢳฟࡓࢀࡉᚋࡢ⮬⊃ࡢࡑࠊࡶ࡟᝟ሗⓗ౯್㸦informative value㸧ࢆ᭷࡛ࡢࡿࡍ

ࠋࠖ࠸࡞ࡉࡰཬࢆᙳ㡪ࡣ࡟᝟ሗⓗ౯್㸦informative value㸧ࡢせ⣲ࡢࡽ࠿཰㞟≀㸦collection㸧ࠊࡤࢀ࠶
ࡢࠎಶࡣࢀࡇࠊࡾ࠾࡚ࡋࢆࡅ࡙⨨఩࠺࠸࡜ࢫ࣮࣋ࢱ࣮ࢹ࡞⬟ಖㆤྍࡶ࡚࠸ࡘ࡟ࢱ࣮ࢹ⌮ᆅࠊࡋ♧ุ࡜27

せ⣲ࡢ⊂❧ᛶࡢᇶ‽ࢆపࡃゎ㔘ࡢ῭⤒ࣝࢱࢪࢹࠊࡵࡓࡿ࠸࡚ࡋάᛶ໬࡟ᑐ࡞⏤⮬ࡣ࡚ࡋ➇தࢆ㜼ᐖࡿࡍ

ᜍࠋࡿ࠶ࡶࢀ 
� ᢞ㈨ࠖ࡞ࡁ኱࡟㔞ⓗࡣ㸭ཪࡧ㉁ⓗཬࠕ࡚࠸ࡘ࡟࡝࡞ᚓ㸦obtaining㸧⋓ࡢ㸦contents㸧ࢶࣥࢸࣥࢥࠊࡓࡲ

ࠊ28ࡾ࠾࡚ࢀࡉ࡜ࡿࢀࡽ࠼୚ࡀᶒ฼࡞᤼௚ⓗࡿࡍᑐ࡟ࢫ࣮࣋ࢱ࣮ࢹᙜヱࡀ⪅సᡂࡢࢫ࣮࣋ࢱ࣮ࢹࡓࡋࢆ

࡜ᢞ㈨ࡿࡍᑐ࡟ධᡭࡢࢶࣥࢸࣥࢥࠕࡣἲ⿢ุᡤྖࠊ࡚࠸ࡘ࡟ᢞ㈨ࠖ࡞ࡁ኱࡟㔞ⓗࡣ㸭ཪࡧ㉁ⓗཬࠕࡢࡇ

ᣦࢆ㈨ຊࡿࢀࡉࡸ㈝࡟ࡵࡓࡿࡵ㞟ࢆࡽࢀࡑ࡟ෆࢫ࣮࣋ࢱ࣮ࢹࠊࡅࡘぢࢆせ⣲㸦material㸧ࡓࡋ❧⊃ࠊࡣ

ࠋࠖ࠸࡞ࡲྵࡣ㈨ຊࡿࢀࡉࡸ㈝࡟๰సࡢせ⣲ࡿࡍᵓᡂࢆࢶࣥࢸࣥࢥࡢࢫ࣮࣋ࢱ࣮ࢹࠊࡋ ࢶࣥࢸࣥࢥࠕࠊ29

సᡂࢫ࣮࣋ࢱ࣮ࢹࠊ࡟ࡵࡓࡿࡍಖ☜ࢆಙ㢗ᛶࡢ᝟ሗࡿࢀࡲྵ࡟ࢫ࣮࣋ࢱ࣮ࢹࠊࡣ࡜ᢞ㈨ࡿࡍᑐ࡟ド᳨ࡢ

᫬ཬࢫ࣮࣋ࢱ࣮ࢹࡧ✌ാ୰ࠊ࡟᪤࡟཰㞟ࡓࢀࡉせ⣲ࡢṇ☜ᛶࡿࢀࡉࡸ㈝࡟ࡵࡓࡿࡍ࣮ࢱࢽࣔࢆ㈨ຊࢆᣦ

ࠊࡀࡿ࠸࡚ࡋ♧ุ࡜30ࠋࠖ࠸࡞ࡲྵࡣ㈨ຊࡿࢀࡉࡸ㈝࡟ド᳨ࡢẁ㝵࡛ࡿࡍ๰సࢆせ⣲ࡓࢀࡉ཰㞟࡛࠸ḟࠊࡋ

⤒ࣝࢱࢪࢹࠊࡾ࠾࡚ࡋព࿡ࢆ࡜ࡇࡿࢀࡉ㝖እࡽ࠿㇟ᑐࡢಖㆤࡣᢞ㈨ࡿࡍᑐ࡟๰ฟࡢࢱ࣮ࢹ࡞ࡓ᪂ࡣࢀࡇ

῭άᛶ໬ࡣࡎࡲࡣ࡟ࡵࡓࡢ኱㔞ࡢࢱ࣮ࢹࡢ๰ฟ࡟ᑐࡢࣈ࢕ࢸࣥࢭࣥ࢖ࡿࡍ☜ಖࡀ⫢せࡿࢀࡽ࠼⪄࡜≧

ἣୗ࡞࠺ࡼࡢࡇࠊゎ㔘ࡢࡇࡀ᫬௦ࡣ࠿ࡿࡍ⮴ྜ࡟኱᳨࡟࠸ウࡢవᆅ୍ࠋࡿ࠶ࡀ᪉࡛ࠊ ᐃ⿦⨨ࡾࡼ࡟ 

ᐃࡓࢀࡉ⮬↛⛉Ꮫ⣔ࡢᏛ⾡ࢱ࣮ࢹࡢࡑࠊࡣࢱ࣮ࢹ཰㞟࡟ປຊࡍࡸ㈝ࢆᚲせࡀ࡜ࡇࡿ࠶ࡀከ຺ࢆࢁࡇ࡜࠸

᱌࡞࠺ࡼࡢࡇࠊ31࡜ࡿࡍᯟ⤌ࡾࡼ࡟ࡳಖㆤࡣࢀࡇࠊࢀࡽ࠼⪄࡜ࡢࡶࡿࢀࡉ᪤࡟⏺↛⮬࡟Ꮡᅾࡿ࠸࡚ࡋᆅ

ࡢ๓㏙ࡓࡋุ᩿࡜ࡿ࡞࡜㇟ಖㆤᑐࡣᢞ㈨ࡢ࡬⨨⿦ࡢࡵࡓࡿࡍ཰㞟ࢆࢱ࣮ࢹ⌮ C-490/14 Verlag 
Esterbauer (2015) 32࡜㌶ࠋࡿ࠶࡛ࡢࡶࡿࡍ࡟୍ࢆ 
� Sui generis right ࣥࢸࣥࢥࡢࢫ࣮࣋ࢱ࣮ࢹᙜヱࠊࡣ࡟⪅సᡂࡢࢫ࣮࣋ࢱ࣮ࢹࡿ࡞࡜㇟ᑐࡢಖㆤࡿࡼ࡟

ࢀࡉ࡜ࡿࢀࡽ࠼୚ࡀᶒ฼ࡢ෌฼⏝㸦re-utilization㸧ࡧࡼ࠾ᢳฟ㸦extraction㸧࡞༨᤼௚ⓗ⊃࡚࠸ࡘ࡟ࢶ

㠃ୖ⏬ࡢࢫ࣮࣋ࢱ࣮ࢹࡿ࠸࡚ࢀࡉಖㆤࡾࡼ࡟ sui generis rightࠕࡣἲ⿢ุᡤྖ࡚࠸ࡘ࡟ࢀࡇࠊ33ࡾ࠾࡚

                                                  
25 ྖἲ⿢ุᡤࡣ EU ᫖᪥᮲⣙ࡢゎ㔘࡟㛵ࡿࡍඛ⾜ุỴ㸦preliminary rulings㸧ࢆୗࡍᶒ㝈ࢆ᭷ࠊࡓࡲࠋࡿࡍຍ┕ᅜ⿢ุᡤุࡣỴࢆୗࡍ

 㸦Article 267 of theࡿࡁ࡛ࡀ࡜ࡇࡿࡵồࢆඛ⾜ุỴ࡟ἲ⿢ุᡤྖࠊࡣ࡟ሙྜࡿ࠼⪄࡜ࡿ࠶ᚲせ࡛ࡀุ᩿ࡿࡼ࡟ἲ⿢ุᡤྖࠊࡾࡓᙜ࡟
Treaty on the Functioning of the European Union㸧ࠋ 
26 Article 1(2) of Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 
databases ('database' shall mean a collection of independent works, data or other materials) 
27 Case C-490/14 Verlag Esterbauer EC:C:2015:735, para 27.㸦Bavaria ࠊࡾ࠾࡚ࡋ∧⣬፹య࡛ฟࢆᆅᙧᅗࡢᕞ࢚ࣥࣝ࢖ࣂࢶ࢖ࢻࡣ

Esterbauer ᝟ሗࡢࡅྥࢢࣥ࢟࢖ࣁࡸࢢࣥࣜࢡ࢖ࢧࠊࡋᢳฟࢆࢱ࣮ࢹࡢ࡝࡞ሙᡤࡸࣉ࢖ࢱࡢ≀ᘓࠊࡳ㎸ࡾྲྀ࡚ࡋࣥࣕ࢟ࢫࢆᆅᙧᅗࡢࡑࡣ

࡚࠸ࡘ࡟ࢀࡑࠋࡓࡋ㈍኎ࡋసᡂࢆᆅᅗ࡞ࡓ᪂࡚ࡋ௜ຍࢆ Bavaria ࡀ Database Directive  㸧ࠋࡿ࠶஦᱌࡛ࡓࡋᥦッ࡟᰿ᣐࢆಖㆤࡿࡼ࡟
28 Article 7(1) of Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 
databases (qualitatively and /or quantitatively a substantial investment) 
29 Case C-444/02 Fixtures Marketing v Organismos prognostikon EU:C:2004:697, para 40-53; Case C-46/02 Fixture Marketing v 
Oy Veikkaus AB EU:C:2004:694, paras 34-49; Case C-338/02 Fixture Marketing v Svenska Spel AB EU:C:2004:696, paras 24-37.
㸦Fixture Marketing ࣜࢠࠊࣥࢹ࣮࢙࢘ࢫࠊࢻࣥࣛࣥ࢕ࣇࠊࢆ᝟ሗࡢ㸦fixture list㸧ࢺࢫᢏࣜ➇ࡢࢢ࣮࣮ࣜ࢝ࢵࢧࡢⱥᅜࡓࡋసᡂࡀ♫

ࡿ࠶㉃༤௻ᴗ࡛࣮࢝ࢵࢧࡢ࢔ࢩ Oy VeikkausࠊSvenska SpelࠊOrganismos prognostikon  㸧ࠋࡿ࠶஦᱌࡛ࡓࡋ⏝ὶ࡟ࡵࡓࡢ஦ᴗࡢศ⮬ࡀ
30 Case C-203/02 British Horseracing EU:C:2004:695, para 31-42.㸦ⱥᅜ➇㤿༠఍ࡀసᡂࡓࡋ➇㤿㛵㐃ࡢࢫ࣮࣋ࢱ࣮ࢹࡢ᝟ሗࣥ࢜ࠊࢆ

ࡿ࠶㉃༤௻ᴗ࡛ࣥ࢖ࣛ William Hill  㸧ࠋࡿ࠶஦᱌࡛ࡓࡋ⏝ὶ࡟ࡵࡓࡢ஦ᴗࡢศ⮬ࡀ♫
ࡢ㸦TFT:thin-film-transistor㸧ࢱࢫࢪࣥࣛࢺ⭷ⷧࠊࡤ࠼࡜ࡓ 31 CV ≉ᛶࡢ ᐃࠊࡣ࡚࠸࠾࡟ᴟ࡚ࡵᑠ࡞ࡉ⣲Ꮚࡢ➃Ꮚ㒊ศ࡟᝿ᐃ⿦⨨ࡢ

➃Ꮚࢆ㐺ษ࡟㓄⨨ࡿ࠶࠺࠸࡜ࡿࡍព࿡⫋ேⱁⓗ࡞ᢏࡀᚲせࡶ࡜ࡗࡶࠊࡋࡿ࠶ࡶ࡜ࡇࡿ࡞࡟ ᐃࡢ๓ࡣ࡟≉ᐃࡢ᮲௳࡛⣲Ꮚࢆసᡂࡓࡿࡍ

 ࠋࡿࡍ᭷ࢆ᫬㛫࡞ከ኱ࡶ࡟ࡢࡃᘬࢆ✵┿ࡢ࣮ࣂࣥࣕࢳࡵ
32 Case C-490/14 Verlag Esterbauer EC:C:2015:735, 
33 Article 7(1), (2)(a)(b) of Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal 
protection of databases 
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ࢀࡉಖㆤࠊࡃ⥆࡟ホ౯ࡢせ⣲ࡢಶูࡿ࠸࡚ࢀࡲྵ࡟ࢫ࣮࣋ࢱ࣮ࢹࡢࡑࠊ࡜ᢳฟࡢࢱ࣮ࢹࡿࡼ࡟ど┠ࡽ࠿

ࢫ࣮࣋ࢱ࣮ࢹࡿ࠸࡚ࢀࡉಖㆤࡀస᧯ࡢࡑࠊࡣ㌿⛣ࡢせ⣲ࡢ࡬ࢫ࣮࣋ࢱ࣮ࢹࡢ௚ࡽ࠿ࢫ࣮࣋ࢱ࣮ࢹࡿ࠸࡚

㔜せࡢࢶࣥࢸࣥࢥࡢࡽࢀࡇࠊࡣࡃࡋࡶࠊ㌿⛣ࡢ㒊ศࡿࡁホ౯࡛࡜㔜せ࡟㔞ⓗࡣཪ࡟㉁ⓗࡢࢶࣥࢸࣥࢥࡢ

 Database Directive 96/9ࠊ࡚࠸࠾࡟ࡾ㝈ࡿࡍ㐩࡟㌿⛣ࡢ㒊ศ࠸࡞㔜せ࡛ࡿ࠺ࡾࡀ࡞ࡘ࡟෌ᵓ⠏ࡢ㒊ศ࡞
➨ 7 ᮲࡟つᐃࡿࢀࡉᢳฟ㸦extraction㸧ࢆᵓᡂࠋࠖࡿ࠺ࡋ ␗࡟ᐇ㉁ⓗ࡚ࡋ௜ຍࢆ౯್ࠊࡾ࠾࡚ࡋ♧ุ࡜34

ࡢู࡟ࡽࡉࠋࡓࡋ࡜ࡪཬࡀ᤼௚ⓗᶒ฼ࡢ⪅సᡂࢫ࣮࣋ࢱ࣮ࢹࡶ࡚ࡋᑐ࡟ᢳฟࡢࡵࡓࡿࡍసᡂࢆࡢࡶࡿ࡞

஦౛࡛ࠕࡣDatabase Directive ➨ 7 ᮲ 1 㡯ࡢୖࢺࢵࢿ࣮ࢱࣥ࢖ࠊࡣᑓ⏝᳨࣓ࢱ⣴࢚ࣥࢆࣥࢪ฼⏝࡛ࡁ

ࡣࡃࡋࡶ඲యࡢࢶࣥࢸࣥࢥࡢࢫ࣮࣋ࢱ࣮ࢹࡿ࠸࡚ࢀࡉಖㆤࡾࡼ࡟᮲㡯ࡢࡇࠊࡣࢱ࣮ࣞ࣌࢜ࡿࡍ࡟࠺ࡼࡿ

㔜せ࡞㒊ศࢆ෌฼⏝ࡿ࠸࡚ࡋ㸦ࠊࡕࢃ࡞ࡍ౵ᐖࡿ࠸࡚ࡋ㸧࡜ゎ㔘ࠋࠖ࠸࡞ࡽ࡞ࡤࢀࡅ࡞ࢀࡉ ࠊࡋ♧ุ࡜35

ࡢᩘ「 web  ࡶ⣴⾜Ⅽ᳨ࡢࢱ࣮ࢹࢱ࣓࡞඾ᆺⓗ࡞࠺ࡼࡿࡍ㞟⦆ࡋ཰㞟ࢆࢱ࣮ࢹࢱ࣓࡟ⓗື⮬ࡽ࠿ࢺ࢖ࢧ
sui generis right ࡢ౵ᐖ࡟ヱᙜྍࡿࡍ⬟ᛶ࠺࠸࡜ࡿ࠶ࡀゎ㔘ྖࠊࡕࢃ࡞ࡍࠋࡿ࠸࡚ࡋ♧ࢆἲ⿢ุᡤࡣᢳ

ฟ㸦extraction㸧ࡧࡼ࠾෌฼⏝㸦re-utilization㸧ࢆᗈࡃゎࡢࢫ࣮࣋ࢱ࣮ࢹࠊࡋసᡂ⪅࡟ᑐࡋᗈࡃᶒ฼ࢆ

ㄆࡿࡵഴྥࡢࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜ࡸ῭⤒ࣝࢱࢪࢹࠋࡿ࠶࡟⎔ቃࢱ࣮ࢹࡢࢫ࣮࣋ࢱ࣮ࢹࠊࡶ࡚࠸࠾࡟඲య

ࡀ࡜ࡇࡿࢀࡉฟࡾ㏦࡟ୡ࡚ࡋ࡜ࢫ࣮࣋ࢱ࣮ࢹ࡞ࡓ᪂࡚ࡅࡘࢆ௜ຍ౯್࡟஧ḟⓗࠊࡋ⏝෌฼࡚ࡋ࡜㇟ᑐࢆ

ᮇᚅࡿ࠸࡚ࢀࡉ≧ἣୗ࡞࠺ࡼࡢࡇࠊゎ㔘ࡣ᪂࡞ࡓ▱㆑ࡢ๰ฟࢆ㜼ᐖࢀࡽ࠼⪄࡜࠸࡞ࡡ࠿ࡾ࡞࡟࡜ࡇࡿࡍ

ࡸⴭసᶒࠊࡶ࡜ࡗࡶࠋࡿ sui generis right ࡑࠊࡶ࡚࠸ࡘ࡟ࢫ࣮࣋ࢱ࣮ࢹ࠸࡞ࡽ࡞ࡣ࡜㇟ᑐࡢಖㆤࡿࡼ࡟

screen scrapingࠊࡤ࠼฼⏝チㅙ㸦౛ࡢ ࡿࡵዎ⣙࡛ᐃࡣ࡚࠸ࡘ࡟㸧࡝࡞⏝஧ḟ฼ࡢࡑ࡜᝟ሗ཰㞟ࡿࡼ࡟

 ࠋ36ࡿ࠸࡚ࢀࡉ࡜࠿ࡽ᫂ࡶᵓᡂࡢ࡜ࡿࡁ࡛ࡀ࡜ࡇ
� ࢀࡑ࡟࠿ࡋࡓࠊࡾ࠾࡚ࡋࢆゎ㔘ࡿࡍ௜୚ࢆᶒ฼ࡃᗈ࡚ࡋᑐ࡟ࢫ࣮࣋ࢱ࣮ࢹࡣἲ⿢ุᡤྖࠊ࡟࠺ࡼࡢࡇ

࢚࢖ࢧࣥࣉ࣮࢜ࡸ༢୍ᕷሙࣝࢱࢪࢹࠊࡀࡿ࠶ࡣ࡛ࡢࡶࡓࡗ࡞࠿࡟㊃᪨ࡢಖㆤᣦ௧㉳ⲡ᫬ࢫ࣮࣋ࢱ࣮ࢹࡣ

ࠋࡿࢀࡽ࠼⪄ࡶ࡜ࡇࡿࡏࡉ඘ᐇࢆ౛እつᐃ㸦ᶒ฼ไ㝈つᐃ㸧ࠊࡣ࡚ࡋ࡜⟇᪉ࡢࡵࡓࡿࡍ㐍ಁࢆ࡝࡞ࢫࣥ

つᐃࡿࢀࡽࡅタࢆᶒ฼ไ㝈つᐃ࡚࠸࠾࡟ᐇ᪋ἲࡢEUຍ┕ྛᅜࡶ࡚࠸࠾࡟ಖㆤᣦ௧ࢫ࣮࣋ࢱ࣮ࢹࡢ⾜⌧

ࡃࡋࡶ⫱ᩍࡓࡲࠊࡋࡿ࠸࡚ࢀࡽ㝈࡟ࡳࡢሙྜࡢࢱ࣮ࢹ࡞㠀㟁Ꮚⓗࡣ౛እࡢ⏝ⓗ฼⚾ࠊࡢࡢࡶࡿࡍᏑᅾࡀ

ࢹࡶ࡚ࡋ㛵࡟ᶒ฼ไ㝈つᐃࡢ⾜⌧ࠊ37ࡾ࠾࡚ࢀࡉ㝈ᐃ࡟⏝฼ࡿࡼ࡟ⓗ┠ࡢࡳࡢ♧ᒎࡢࡵࡓࡢᏛㄪᰝ⛉ࡣ

ಖࢫ࣮࣋ࢱ࣮ࢹࠊ࠾࡞ࠋ࠸࡞࠼ᛮࡣ࡜ࡿ࠶᭷ຠ࡛ࡣ࡚࠸࠾࡟ቃୗ⎔ࡢࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜ࡸ῭⤒ࣝࢱࢪ

ㆤᣦ௧ࡿࡅ࠾࡟ᶒ฼ไ㝈つᐃࠊࡣEU ຍ┕ྛᅜࡀᶒ฼ไ㝈つᐃࢆἲᐃ࠺࠸࡜ࡿࡁ࡛ࡀ࡜ࡇࡿࡍ⿢㔞つᐃ

 ࠋ38࠺ࢁ࠶࡛ࡿࡍᏑ࡟࠸኱ࡶ⩏ពࡿࡍㄪᰝࢆ≦⌧࡚࠸ࡘ࡟ᐇ᪋ἲࡢᅜྛࡵࡓࡿ࠸࡚ࡗ࡞࡜
���� ⡿ᅜἲ�

⡿ᅜ࡛ࡣࢫ࣮࣋ࢱ࣮ࢹࡣ⦅㞟ⴭస≀࡚ࡋ࡜ⴭసᶒἲࡾࡼ࡟ಖㆤࠋࡿ࠺ࢀࡉ⡿ᅜⴭసᶒἲ➨ 101 ᮲39࡟

ࢆࢱ࣮ࢹࡣࡓࡲ⣲ᮦࡢ᪤Ꮡࠊ᪉ἲ࡛ࡿࡍᵓᡂࢆ≀ⴭస࡞๰సⓗ࡚ࡋ࡜඲యࠊࡣ࡜≀㞟ⴭస⦆ࠕࠊ࡚࠸࠾

㑅ᢥࡣࡓࡲࡋ⌮ᩚࠊࡋ㓄ิࢆࡽࢀࡇࠊࡋ཰㞟ࡋ⦅ᡂ࡚ࡋసࡓࢀࡽⴭస≀࡜ࠖ࠺࠸ࢆᐃ⩏ࠋ40ࡿ࠸࡚ࢀࡉ

                                                  
34 Case C-304/07 Directmedia Publishing EU:C:2008:552, paras 29 et seq.㸦ࣄࢵ࢕ࣦࢻ࣮࣭ࣝࢺࣄࣞࣈࣝ࢔኱Ꮫ࢖ࢻᰯࢡࣝࣈ࢖ࣛࣇ

ࡢ⛉Ꮫࢶ Ulrich Knoop ᩍᤵࡣ "vocabulary of the classics' project" ࢆ┘ಟ1730ࠕࠊࡋ ᖺࡽ࠿ 1900 ᖺࡢ㛫ᩥࢶ࢖ࢻ࡟Ꮫࡶ᭱ࡿࡅ࠾࡟㔜

せ࡞ 1,100 ࡢึ᭱ࡢリࠊࣝࢺ࢖ࢱࠊ⪅ⴭࡢリྛࠊ࡟㡰ࡢ㢖ᗘࡿࢀࡉ⏝ᘬࡀリࠊࡣࢺࢫࣜࡢࡇࠋࡓࡋసᡂࢆࢺࢫࣜࡢࣝࢺ࢖ࢱࡢリࠖリࡢ

Directmediaࠋࡿ࠸࡚ࡋグ㍕ࢆฟ∧ᖺࠊ⾜ ࡢࣝࢺ࢖ࢱ࠺࠸࡜ "poems everyone should have 1,000" ࡣ CD-ROM ࡕ࠺ࡢࡇࠋࡓࡋⓎ኎ࢆ

ࡢ 856 Directmediaࠋࡓࢀࡉసᡂࡽ࠿ࢺࢫࣜࡢ "vocabulary of the classics' project" ࡣリࡢ ࡋ࡜⪄ཧࡢ㝿ࡿࡍ㑅ฟࢆリࢆࢺࢫࣜࡢࡇࡣ

Directmediaࠋࡓ࠸⏝࡚ ࡚ࡋᑐ࡟ࢀࡑࠋࡓࡋసᡂࢆࢺࢫ࡛ࣜ‽ᇶࡢ⮬⊃ࡽ࠿ࡇࡑ࡛ࢇㄞࢆリࡢᐇ㝿ࡣ࡚ࡋ㝿࡟ࡢࡿࡍసᡂࢆࢺࢫࣜࡀ

Knoop ᩍᤵࡀࡽⴭసᶒ౵ᐖ࡟⏤⌮ࢆᥦッࡓࡋ஦᱌࡛ࠋࡿ࠶㸧 
35 Case C-202/12 Innoweb EU:C:2013:850, paras 37 et seq.㸦web ♫఍ࡢࢲࣥࣛ࢜ࡿ࠸࡚ࡋᥦ౪ࢆࢫࣅ࣮ࢧ㈍኎୰ྂ㌴᳨⣴࡚࡟ࢺ࢖ࢧ

ࡿ࠶࡛ Wegener ࡚ࡋ⏝౑ࢆ㸧ࣥࢪ⣴᳨࢚ࣥࡿࡍ⣴᳨ࡶࢆࣥࢪ⣴᳨࢚ࣥࡢ㸦meta search engine㸸௚ࣥࢪ⣴᳨࢚ࣥࢱ࣓ࠊࡀ Wegener ࢆ
ࡢ௚ࡴྵ web ࡿ࠸࡚ࡋᥦ౪ࢆࢫࣅ࣮ࢧࡿࡁ⣴᳨࡛ࢆ୰ྂ㌴ࡃࡌྠ࡚ࡵ࡜ࡲࢆ᝟ሗࡢࡽ࠿ࢺ࢖ࢧ Innoweb ࡚ࡋᑐ࡟ sui generis right ࡢ
౵ᐖ࡟⏤⌮ࢆᥦッࡓࡋ஦᱌࡛ࠋࡿ࠶㸧 
36 Case C-30/14 Ryanair EU:C:2015:10, paras 36 et seq.㸦᪑⾜࡟㛵ࡿࡍᵝࢆࢫࣅ࣮ࢧࠎᥦ౪ࡢࢲࣥࣛ࢜ࡿࡍ௻ᴗ࡛ࡿ࠶ PR Aviation
ࠊࡾ࠶᱁Ᏻ⯟✵఍♫㸦LCC㸧࡛ࡢᅜ⡠ࢻࣥࣛࣝ࢖࢔Ryanair㸦ࠊ࡚ࡋ࡜※᝟ሗࡢࡵࡓࡢࢺ࢖ࢧ౯᱁ẚ㍑ࡢๆ✵⯟ࡿࡍᥦ౪ࡢ㌟⮬ࡀ

Boeing737-800 ࢆ 300 ᶵ⛬ᗘಖ᭷ࡋᅜ㝿᪑ᐈᩘࡣ࡚ࡋ࡜ୡ⏺᭱኱ࡢ⯟✵఍♫㸧ࡿࡍ࡜ࡵࡌࡣࢆ௚♫ࡢ web ࡽ࠿ࢺ࢖ࢧ screen scraping
Ryanairࠊ࠾࡞ࠋࡓ࠸࡚ࡋᚓྲྀࢆ᝟ሗࡾࡼ࡟ ࡢ web ࡿࡼ࡟⪅୕➨ࡾࡼ࡟฼⏝つ⣙ࡣ࡛ࢺ࢖ࢧ screen scraping Ṇ⚗ࡣᚓྲྀࡢ᝟ሗࡿࡼ࡟

 㸧ࠋࡓ࠸࡚ࢀࡉ
37 Article 9 of Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of 
databases㸦ᮏᩥᣦ᦬஦㡯ࠊࡁࡘ࡟(b) ࠊ࡚࠸࠾࡟illustration for teaching or scientific research  㸧ࠋࡿ࠸࡚ࢀࡉつᐃ࡜
38 EU ᇦෆࡢಶேࢱ࣮ࢹಖㆤࢆつᐃࡿࡍἲ࡚ࡋ࡜ GDPR㸦General Data Protection Regulation㸸୍⯡ࢱ࣮ࢹಖㆤつ๎㸧ࡇࡇࠋࡿ࠶ࡀ

➨ᶒ㸦ࢫࢭࢡ࢔ࠊ࡚ࡗ㝈࡟ሙྜࡢⓗ┠ࡢ࡝࡞✲◊⾡Ꮫࡣ࡛ 15 ᮲㸧ࠊゞṇࡢᶒ฼㸦➨ 16 ᮲㸧ࠊไ㝈ᶒ㸦➨ 18 ᮲㸧ࠊ␗㆟ᶒ㸦➨ 21 ᮲㸧࡞

➨㸦ࡾ࠾࡚ࢀࡉ࡜࡜ࡇࡿࢀࡽࡵᐃࢆつᐃࡿࡍไ㝈ࢆᶒ฼ࡢ୺యࢱ࣮ࢹࡢ࡝ 89 ᮲ 2 㡯㸧ࡢࡑࠊලయⓗ࡞ෆᐜࡣ EU ຍ┕ྛᅜࡢᐇ᪋ἲ࡟ጤ

࡞ࢀࡋࡶ࠿ࡿ࡞࡜᭷ຠࡣ࡛࠼࠺ࡿࡍウ᳨ࢆࢫࣥࣛࣂࡢ࡜⏝ά࡜ಖㆤࡢࢱ࣮ࢹࡶἣ≦ࡢᶒ฼ไ㝈つᐃࡿࡅ࠾࡟ࡽࢀࡑࠊࡵࡓࡿ࠸࡚ࢀࡽࡡ

 ࠋ࠸
39 17 US Code 101 
40 a collection and assembling of preexisting materials or of data that are selected in such a way that the resulting work as a whole 
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1991ࠊࡾ࠾࡚ࢀࡉせồࡀ๰సᛶࡣ࡟㑅ᢥࡢࢱ࣮ࢹ࠺࠸࡛ࡇࡇ ᖺ௨๓ࡣ๰సᛶ࠸࡞ࡢ஦ᐇࢆ཰㞟ࢹࡓࡋ

ࡿࡺࢃ࠸ࠊࡣ࡟ሙྜࡓࡋࡸ㈝ࢆປຊࡢࡃከࡶ࡟ࢫ࣮࣋ࢱ࣮ sweat of the brow doctrine㸦㢠࡟ờ⌮ㄽ㸧

Feistࠊࡽࡀ࡞ࡋ࠿ࡋࠋࡓ࠸࡚ࢀࡽ࠼୚ࡀಖㆤࡿࡼ࡟ⴭసᶒἲࠊࡾࡼ࡟ 㐃㑥᭱㧗⿢ุỴ41ࡀ๰సᛶࡢᴫᛕ

ࡀ࡜ࡇ࠸࡞ࢀࡉಖㆤࡣࢫ࣮࣋ࢱ࣮ࢹ࠸࡞ࡢ๰సᛶࠊࡾࡼ࡟࡜ࡇࡓࡋᐃྰࢆờ⌮ㄽࠖ࡟㢠ࠕࡋ࡟࠿ࡽ᫂ࢆ

᫂☜໬ࠋࡓࢀࡉ 
� ࠶ᩄឤ࡛࡟᫬㛫ࡀ౯್ࡢࡑࠊࡾ࠶ᚲせ࡛ࡀᢞ㈨ࡢᙜ┦࡟ࡵࡓࡢ཰㞟ࡢ஦ᐇ᝟ሗ࠸࡞ࡢ๰సᛶࠊᚋࡢࡑ

ࡣ࡟ሙྜࡿ hot news doctrine webࠊࡸ⿢ุ౛42ࡓࡋ࡜ࡿࢀࡉಖㆤࡾࡼ࡟ ࡁࡘ࡟᝟ሗ཰㞟ࡢࡽ࠿ࢺ࢖ࢧ

electronic trespass ⌮ㄽࡾࡼ࡟ web ࡚ࡋ࡜୙ἲ౵ධࡢ࡬ࢺ࢖ࢧ web ࡢ஦ᐇ᝟ሗࡿ࠸࡚ࡋᥖ㍕࡟ࢺ࢖ࢧ

ಖㆤࢆㄆࡓࡵ⿢ุ౛43ࡀᏑࡢࢫ࣮࣋ࢱ࣮ࢹࡶࢀࡎ࠸ࠊࡢࡢࡶࡿࡍἲⓗಖㆤ࡚࠸ࡘ࡟⤫୍ⓗ࡞ゎ㔘ࢆᥦ♧

 ࠋ࠸࡞ࡣ࡛ࡢࡶࡿࡍ
� Ḣᕞ࡛ࢫ࣮࣋ࢱ࣮ࢹಖㆤᣦ௧ࡀ᪋⾜ࡓࢀࡉ 1996 ᖺࠊࡣ࡟⡿ᅜࢫ࣮࣋ࢱ࣮ࢹࠕ࡚࠸࠾࡟ᢞ㈨ࡧࡼ࠾▱

ⓗ㈈⏘ᶒ཯ᾏ㈫⾜Ⅽἲࠖ (H.R.3531) 44ࡀୗ㝔࡟ᥦฟࡀࡓࢀࡉᗫ᱌ࡣࢀࡇࠋࡓࢀࡉ࡜Ḣᕞ࣮࣋ࢱ࣮ࢹࡢ

࡞࣮࣑ࢹ࢝࢔⡿ᅜ⛉Ꮫࡽ࠿࡜ࡇࡓࡗ࠿࡞ࡀ౛እつᐃࡢࢫ࣮࣭ࣘ࢔࢙ࣇࠊࡀࡿ࠶࡛ࡢࡶࡓఝ࡜ಖㆤᣦ௧ࢫ

1997ࠋࡓࡗ࠶࡛ࡢࡶࡓࡗࡽ㣗ࢆ཯Ⓨ࡞Ⅿ⊛ࡽ࠿࡝ ᖺࠕࡣ࡟୙ṇ࡞᝟ሗࡢ཰㞟ࡢ㜵Ṇ࡟㛵ࡿࡍἲ᱌ࠖ 
(H.R.2652) 45ࡀୗ㝔࡟ᥦฟࠋࡓࢀࡉ௨๓ࡢἲ᱌ࡀḢᕞ㐃ྜྠ࡜ᵝ࡟ⴭసᶒἲࡢᘏ㛗࡛ࡢࢫ࣮࣋ࢱ࣮ࢹಖ

ㆤ࡟᪂࡞ࡓᶒ฼ࢆ௜୚࡟ࡢࡓࡋ࡜࠺ࡼࡋᑐࠊࡋ୙ṇ➇தࡢ㜵ṆࡢどⅬࡽ࠿᝟ሗ཰㞟≀ࠕࡢ㔜せ㒊ศࠖࡀ

」〇ၟࡣ࠸ࡿ࠶ࠊᴗⓗ࡟฼⏝ࡿࡼ࡟࡜ࡇࡿࢀࡉ౵ᐖ࡟ᑐᛂࡿࡍෆᐜ࡛ࠊࡀࡓࡗ࠶ᮏἲ᱌ࢫ࣮࣋ࢱ࣮ࢹࡣ

1999ࠋ46ࡓࡗ࡞࡜㝔࡛ᗫ᱌ୖࡾࡼ࡟⏤⌮ࡢ࡝࡞࡜ࡇࡿ࠶୙༑ศ࡛ࡀ㆟ㄽࡿࡍ㛵࡟ἲⓗᶒ฼࡞ࡓ᪂ࡢ ᖺ࡟

ࡢ๓㏙ࠊࡣ H.R.2652 ࡓࡏࡉᣑ඘ࢆ⠊ᅖࡢࢫ࣮࣭ࣘ࢔࢙ࣇࡾࡼ࡟࠺ࡼࡢሙྜࡿࡅ࠾࡟ⴭసᶒἲࠊࡋᑐ࡟

ⴭసᶒ౵ᐖ㜵Ṇࡢ⩌᝟ሗࠕ 㸦ࠖH.R.354㸧47ࡧࡼ࠾௚⪅ࡢࢫ࣮࣋ࢱ࣮ࢹࡢ」〇ࢆᮏ᮶ࡋ࡜ࢫ࣮࣋ࢱ࣮ࢹࡢ

ἲࢫࢭࢡ࢔ᢞ㈨ᐙ᝟ሗࡧࡼ࠾⪅㈝ᾘࠕࡓࡌ⚗ࢆ࡜ࡇࡿࡍ㈍኎࡚ࡋྜ➇࡚ 㸦ࠖH.R.1858㸧48ࡀᥦ᱌ࡓࢀࡉ

H.R.354ࠋࡓࡗ࡞࡜ᗫ᱌ࡀ ほࡢ⏝฼άࢱ࣮ࢹࠊࡶࡘࡘࡾᅗࢆಖㆤࡢࢫ࣮࣋ࢱ࣮ࢹࡿ࠶ࡢ౯್࡟ⓗ῭⤒ࡣ

Ⅼࡽ࠿ᶒ฼ࡀไ㝈ࡿࢀࡉ⠊ᅖࢆᗈࡃㄆࠊࡾ࠶࡛ࡢࡶࡿࡍ࡜࠺ࡼࡵ᫖௒ࡢࢫ࢚ࣥ࢖ࢧࣥࣉ࣮࢜ࡢ⎔ቃୗ࡟

2003ࠋࡿ࠼ᛮ࡟࠺ࡼࡿ࠶ࡀⅬࡁ࡭ࡍ࡟⪄ཧ࡚࠸࠾࡟➼᪉ࡵᐃࡢ⠊ᅖࡢᶒ฼ไ㝈ࡣ࡚࠸࠾ ᖺࢱ࣮ࢹࡣ࡟

 Database and Collections ofࠕࡓࡌ⚗ࢆࢻ࢖࣮ࣛࣜࣇ࡞࠺ࡼࡿࡍ⏕Ⓨࡀᦆᐖࡢ⪅๰సࢫ࣮࣋
Information Misappropriation Act 㸦ࠖH.R.3261㸧ࡀᥦ᱌ࡶࡿࢀࡉᗫ᱌2004ࠋࡓࡗ࡞࡜ ᖺ࣮ࣛࣜࣇࡣ࡟

 Consumer Access toࠕࡓࡌ⚗ࢆ᥋➇த┤ࡍࡰཬࢆ༴ᐖ࡟⪅సᡂࢫ࣮࣋ࢱ࣮ࢹࡢ᪤Ꮡࡿࡼ࡟࣮ࢲ࢖
Information Act 㸦ࠖH.R.3872㸧ࡀᥦ᱌ࢀࡉᗫ᱌ࠋࡓࡗ࡞࡜ 
� ࢇ┒࡛ࢇ㎸ࡁᕳࢆ⪅฼ᐖ㛵ಀࠊࡾࡄࡵࢆἲ❧ࡢࡵࡓࡢ⏝ά࡜ಖㆤࡢࢫ࣮࣋ࢱ࣮ࢹࡣ⡿ᅜ࡛࡟࠺ࡼࡢࡇ

ࡍ࡟⪄ཧࡶ࡛࠼࠺ࡿࡍウ᳨ࢆ᪉ࡾ࠶ࡢἲࡿࡅ࠾࡟ᅜࡀࢃࡣ⛬㐣ࡢࡽࢀࡇࠋࡿ࠸࡚ࢀࡽࡆᗈࡾ⧞ࡀ㆟ㄽ࡟

 ࠋࡿࢀࡽ࠼⪄࡜ࡁ࡭
�� බⓗ◊✲࡟ࢺࢡ࢙ࢪࣟࣉಀࡢࢱ࣮ࢹ✲◊ࡿἲⓗྲྀᢅࡾ࠶ࡢ᪉࡟㛵ࡿࡍヨㄽ�

ἲⓗࡿࡍ㛵࡟࠸ᢅࡾྲྀࡢࢱ࣮ࢹ✲◊ࡿ࠶࡛≀య↓ࠊࡣ࡚ࡋ࡜ไᗘㄽࡓࡋ៖⪄ࢆἲⓗᛶ㉁ࡢࢱ࣮ࢹ✲◊

つᚊࡀ✵ⓑᆅᖏࡀࢱ࣮ࢹࠊࡵࡓࡿ࠸࡚ࡗ࡞࡜㈈࡚ࡋ࡜㔜せ࡞ᙺ๭ࢆᯝࡓࡗ࡞࡜࡜ࡇࡍࡓ⌧௦ࠊࡣ࡚࠸࠾࡟

ࡢ㸦Ḣᕞࡋ௜୚ࡃᗈࢆᶒ฼ࡢࢫ࣮࣋ࢱ࣮ࢹ sui generis right ᪉ᘧ࡛ࠊࡋ࠸ࡼࡶⴭసᶒἲࡿࡅ࠾࡟๰సᛶ

ࡀ࡜ࡇࡿࡏࡉ඘ᐇࡶ᪉࡛ᶒ฼ไ㝈つᐃ୍ࠊ㸧࠸࡞ࢃᵓࡶ࡛࡜ࡇࡿࡍⴭసᶒ࡛ಖㆤ࡚ࡆୗࢆᒃᩜࡢ௳せࡢ

ࡢࢱ࣮ࢹࡁ࡭ࡍಖㆤࠊ࡟ࡽࡉࡣ௒ᚋࠋࡿ࠼⪄࡜ࡿ࠶せ࡛⫢ࡽ࠿ほⅬࡢἲⓗᏳᐃᛶࡿࡅ࠾࡟⏝฼άࢱ࣮ࢹ

⠊ᅖࠊಖㆤᮇ㛫ࠊᶒ฼ไ㝈つᐃࡢලయⓗ࡞ෆᐜࠊ࡚࠸ࡘ࡟እᅜἲࡢࡽ࠿♧၀ࢆᚓ᳨ࡘࡘウࢆ㔜ࠋࡃ࠸࡚ࡡ 
࣏ࣜࢱ࣮ࢹࠊࡋᑟධࢆᴫᛕࡢ⌮⟶⏘㈈ࡓࡋ⇍ᡂࡢศ㔝࡛㆟ㄽࡢẸἲ࡚ࡋᑐ࡟ࣜࢺࢪ࣏ࣜࢱ࣮ࢹࠊࡓࡲ

ࢫ࣮࣋ࢺࢡ࢙ࢪࣟࣉ࡟≉ࠊࡾ࠿࠿ࡀ⏝㈝ࡣ࡟㐠Ⴀࡢࣂ࣮ࢧࠋࡓࡳヨࢆᑟධࡢಙクⓗᵓᡂࡿࡅ࠾࡟ࣜࢺࢪ

ᨃไࠕ࡞ࢇ┒ࡀ⡿ᅜ࡛㆟ㄽ࡟≉ࠊ࠿࡞ࡿ࠶ࡀⅬ࡛ᠱᛕࡢỌ⥆ᛶࡣ࡟ࣜࢺࢪ࣏ࣜࢱ࣮ࢹࡓࢀࡽࡆୖࡕ❧࡛

ಙク㸦Constructive Trust㸧ࠖ ࡟Ọ⥆ⓗࠊࡋ㜵Ṇࢆᾘኻࡢࢱ࣮ࢹࠊࡾࡼ࡟࡜ࡇࡿࡍᑟධࢆ⌮ᩆ῭ἲࡿࡼ࡟

 ࠋࡓࡋᵓᡂࢆㄽ⌮ࡿࡁබ㛤࡛ࡃ࡞࡜ࡇࡿࡍࢆᠱᛕ࡞ἲⓗࡀ⪅࠸ࡓࡋබ㛤ࢆࢱ࣮ࢹࠊࡁ࡛⥆Ꮡࡀࢱ࣮ࢹ
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